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Plaintiff/Respondent Micron Semiconductor Products, Inc. ("Micron") hereby
submits its following responsive brief to Defendant/Appellant Gregory L. Goldman's
("Goldman") Appellant's Brief.

I.

INTRODUCTION

In 2006, Goldman's company, SMT of America ("SMT"), was in default of its
payment obligation to Micron in an amount that exceeded $2 million. Micron agreed to forbear
on SMT's debt owing to Micron and continue to sell product to SMT, but only if: (1) SMT
agreed to purchase product from Micron upon revised payment terms; and (2) Greg Goldman
personally guaranteed $1 million of SMT's debt to Micron.
Goldman, who was represented by legal counsel, chose to sign the guarantee, and
SMT agreed to the new payment terms, and for the next five years Micron sold over $50 million
of additional product to SMT, until SMT defaulted on the revised payment terms.
SMT is now in default to Micron in the principal amount of $2,477,387.95, giving
Micron the right to enforce the $1 million guaranty against Goldman.
Because there is no genuine issue of material fact that SMT is in default to
Micron in the amount of $2,477,387.95 and because there is no genuine issue of material fact
that Goldman personally guaranteed $1 million of SMT's debt to Micron, the district court did
not err in granting Micron's motion for summary judgment or in entering the judgment of
$1 million against Goldman. Thus, the judgment should be affirmed and, pursuant to Idaho
Appellate Rules 40 and 41 and Idaho Code Section 12-120(3), Micron should be awarded its
costs and attorney fees incurred on appeal.
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II.
1.

STATEMENT OF FACTS

In early 2006, SMT was in default of its payment terms with Micron and

owed Micron over $2 million for product that Micron had previously sold and shipped to SMT.
R. at 27.
2.

Because of the size of SMT's receivable that was in default, because of the

credit risk of SMT, and because SMT was asking to purchase more product from Micron,
Micron required that SMT's principal owner, Goldman, execute the Limited Guaranty
("Guaranty"). R. at 27 and 33-35. The Guaranty was given to Micron as part of a restructure of
the credit and payment terms by which Micron was willing to sell future product to SMT and as
a modification of the payment terms for SMT's outstanding debt to Micron, whereby Micron
gave SMT additional time to pay its debt to Micron without having to pay interest. R. at 27-28.
3.

Under the revised credit and payment terms, SMT paid an amount

exceeding the purchase price of the new product ordered, which payments were used to reduce
SMT' s outstanding debt to Micron, giving SMT additional time to pay off its debt without SMT
having to pay interest on the debt. R. at 28. As additional consideration for the Guaranty,
Micron agreed to sell up to $100,000 worth of product to SMT on a consignment basis, whereby
Micron agreed to deliver up to $100,000 in inventory to SMT's HUB and SMT was not
obligated to pay Micron for that product until SMT sold that product to a third party purchaser.
R. at 28.
4.

Micron was not willing to sell future product to SMT or supply product to

SMT's HUB without the Guaranty. Had Goldman not executed the Guaranty, Micron would

2
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have declared SMT in default of its prior payment obligations to Micron and instituted collection
proceedings against SMT. R. at 28.
5.

Once the Guaranty was executed and in reliance on the Guaranty, Micron

sold and shipped over $50 million of additional product to SMT, Micron gave SMT additional
time to pay its debt owing to Micron, and Micron supplied product to SMT' s HUB on the agreed
upon consignment payment terms. R. at 28.
6.

Subsequent to Goldman's execution of the Guaranty, Micron sold and

shipped over $2,477,387.95 worth of product to SMT for which SMT did not pay Micron. R.
at 28. SMT never rejected that product, nor did SMT ever attempt to revoke its acceptance of
that product. R. at 28.
7.

Micron made demands upon SMT for payment of SMT' s debt that was in

default, to no avail. R. at 28 and 37.
8.

SMT owes Micron a principal balance of $2,477,387.95, for product that

Micron sold and shipped to SMT during the period February 18, 2008, through June 24, 2011.
R. at 28-29 and 39-79.

III.

STANDARD OF REVIEW

In reviewing a grant of summary judgment, this Court employs the same standard
as the district court. Buku Properties, LLC v. Clark, 153 Idaho 828, 832, 291 P .3d 1027, 1031
(2012). Summary judgment is proper "when the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter oflaw." Id.; I.R.C.P. 56(c).
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IV.

ISSUES ON APPEAL

1.

Did the district court err in granting Micron summary judgment and
entering judgment against Goldman and in favor of Micron in the
principal amount of $1 million?

2.

Is Micron entitled to an award of attorneys' fees on appeal?
V.

ARGUMENT

The district court held that the Guaranty was unambiguous and supported by
sufficient consideration and granted Micron's motion for summary judgment. Tr. p. 15, L. 10p. 16, L. 11. On appeal, Goldman raises three arguments: (1) the Guaranty was not supported
by consideration; (2) the Guaranty is ambiguous; and (3) the Guaranty is unconscionable.
There is no merit to any of the three arguments raised by Goldman. Additionally,
Goldman's third argument regarding unconscionability was not raised in the proceedings below,
and thus should not be considered for the first time on appeal. For the reasons set forth below,
the Judgment entered by the district court should be affirmed and Micron should be awarded its
costs and attorney fees on appeal.

A.

The Guaranty Is Supported by Consideration.
The Idaho Court of Appeals previously held that "[a] guaranty is deemed to be

supported by consideration if a benefit to the principal debtor, or detriment to the creditor, is
shown." Bank ofIdaho v. Colley, 103 Idaho 320,326,647 P.2d 776, 782 (Ct. App. 1982). In a
later case, the Idaho Court of Appeals held that" ... the extension of credit to a debtor is deemed
sufficient consideration for the guarantor." Gulf Chem. Emps. v. Williams, 107 Idaho 890, 894,
693 P.2d 1092, 1096 (Ct. App. 1984).
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This Court has held that "[i]t is well settled in this state that an agreed-to
forbearance from suing on a matured contract right is sufficient consideration to support a
promise." E. Idaho Prod. v. Placerton, Inc., 100 Idaho 863,867,606 P.2d 967,971 (1980);
accord McColm-Traska v. Valley View, Inc., 138 Idaho 497,501, 65 P.3d 519,523 (2003) ("A

promisee's bargained-for action or forbearance, given in exchange for a promise, constitutes
consideration.").
At the time that Goldman executed the Guaranty, SMT was in default of its
payment obligations to Micron. See Statement of Facts ("SOF") ,r 1. Goldman does not dispute
this fact. Rather, Goldman asserts that Micron previously sold product to SMT when SMT was
in default of its payment obligation to Micron, and thus Micron had a continuing obligation to
sell product to SMT without any other conditions, such as a guaranty by its principal owner.
Goldman's argument is without merit. In 2006, Goldman had a choice. He could have refused
to sign the Guaranty and incurred no personal obligation to Micron. Or Goldman could sign the
Guaranty, obligating Micron to sell to SMT on the revised payment and credit terms. Goldman
chose the latter option, and Micron sold over $50 million of product to SMT for another five
years, until SMT went into default of the revised payment and credit terms. Now that Micron
gave SMT another five years to right its ship and continue to purchase product from Micron,
Goldman does not want to live up to his corresponding obligation under the Guaranty to pay
$1 million to Micron.
In short, the Guaranty is supported by consideration because Micron, in exchange
for the Guaranty, agreed to forbear on SMT's debt that was in default. Micron did so by granting

s
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SMT revised payment and credit terms that gave SMT additional time to pay off its debt which
was in default. See SOF ,r,r 1-6.

B.

The Guaranty Is Not Ambiguous.
In the briefing before the district court, Goldman never asserted that the Guaranty

was ambiguous. R. at 100-103. Only at oral argument did Goldman suggest that the Guaranty
was ambiguous. Tr. at P. 10, L. 17 -P.11, L.2.
Goldman asserts that the Guaranty is ambiguous because it called for Micron to
provide credit to SMT from time to time. A contract is only ambiguous if it can be given two or
more reasonable interpretations. Idaho Trust Bank v. Christian, 154 Idaho 657,659,301 P.3d
1275, 1277 (2013). In this case, there is no dispute that Micron provided credit to SMT, and thus
there is no ambiguity in the Guaranty. See SOF at ,r,r 2-3.

In 2006, SMT's debt to Micron exceeded $2 million. See SOF ,r 1. Micron gave
SMT revised credit to pay off that debt while still purchasing future product. Id.

,r,r 2-3.

Under

the revised credit and payment terms, SMT paid an amount exceeding the purchase price of the
new product ordered, which payments were used to reduce SMT's outstanding debt to Micron,
giving SMT additional time to pay off that debt without SMT having to pay interest on the debt.
Id.

,r 3.

As additional consideration for the Guaranty, Micron agreed to sell up to $100,000

worth of product to SMT on a consignment basis, whereby Micron agreed to deliver up to
$100,000 of inventory to SMT's HUB and SMT was not obligated to pay Micron for that
product until SMT sold that product to a third party purchaser. Id.
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Goldman argues that this was not an extension of credit because Micron
previously agreed to sell to SMT on a cash basis in the past and previously provided product to
SMT' s HUB on a consignment basis. This argument misses the mark because it is undisputed
that at the time Goldman signed the Guaranty, SMT was in default of its payment obligations to
Micron. See SOF at ,r 1. Because SMT was in default of its payment obligation to Micron,
Micron had no obligation to sell any further product to SMT. State v. Chacon, 146 Idaho 520,
523, 198 P.3d 749, 752 (Ct. App. 2008) ("If a breach of contract is material, the other party's
performance is excused."). Only when Goldman signed the Guaranty and SMT agreed to the
revised payment and credit terms did Micron become obligated to sell further product to SMT.
But when SMT defaulted on those revised terms, Micron had the right to execute on the
Guaranty.
Goldman also argues that Micron was not extending credit to SMT because SMT
was pre-paying for future product. This argument also misses the mark because it ignores the
fact that Micron was forbearing on the debt that SMT was in default, so long as SMT paid for
future product upon the revised payment terms.
In sum, Goldman fails to offer any proof that the Guaranty is ambiguous.
C.

The Guaranty Is Not Unconscionable.
Goldman asserts that the Guaranty is unconscionable. Because this argument was

not raised in the proceedings below, this Court should not consider this argument for the first
time on appeal. Sun Valley Shopping Ctr. v. Idaho Power, 119 Idaho 87, 93,803 P.2d 993, 999
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(1991) ("Ordinarily, issues not raised below and presented for the first time on appeal will not be
considered or reviewed.").
Additionally, there is no merit to Goldman's argument that the Guaranty is
unconscionable. To void a contract for unconscionability, Goldman must prove that the
Guaranty is both procedurally and substantively unconscionable. Wattenbarger v. A.G. Edwards
& Sons, Inc., 150 Idaho 308, 321, 246 P.3d 961, 974 (2010). "Procedural unconscionability

exists when the contract was not the result of free bargaining between the parties." Id. "A
provision is substantively unconscionable if it is a bargain no reasonable person would make or
that no fair and honest person would accept." Id. "In determining whether a term is
unconscionable, a court must consider the purpose and effect of the terms at issue, the needs of
both parties and the commercial setting in which the agreement was executed, and the
reasonableness of the terms at the time of contracting." Id.
Goldman is an astute businessman who negotiated the Guaranty with Micron over
a six-month period in 2006. Goldman was also represented by an attorney in those negotiations.
There is simply no merit to Goldman's suggestion that Micron's request for a guaranty of a small
portion of a multi-million supply contract is unconscionable. Rather, it was very logical for
Micron to demand a personal guaranty, especially when the buyer, SMT, was admittedly in dire
financial straits and was in default of its then-existing obligations to Micron by over $2 million.

D.

Micron Is Entitled to Attorney Fees on Appeal.
Idaho Code Section 12-120(3) states that: "[i]n any civil action to recover on

a[] ... guaranty ... the prevailing party shall be allowed a reasonable attorney's fee to be set by
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the court, to be taxed and collected as costs." Goldman's obligation to Micron arises by way of
the Guaranty, whereby Goldman guaranteed $1 million of SMT's debt obligation to Micron.
Thus, Idaho Code Section 12-120(3) applies, and Micron is entitled to its attorney fees on appeal.

VI.

CONCLUSION

Because the Guaranty is unambiguous and supported by consideration and
because SMT is in default to Micron in the amount of $2,477,387.95, Micron is entitled to
Judgment against Goldman in the principal amount of $1 million as a matter oflaw. Thus, the
Judgment entered by the district court should be affirmed. Further, pursuant to Idaho Code
Section 12-120(3) and Idaho Appellate Rules 40 and 41, Micron should be awarded its attorney
fees and costs on appeal.
,_L,

DATED this

jq -day of March, 2014.
MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

By

aia

C. Clayton Gill - Of the Firm
Attorneys for Plaintiff/Respondent
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this~ day of March, 2014, I caused a true and
correct copy of the foregoing RESPONDENT'S BRIEF to be served by the method indicated
/
below, and addressed to the following:
Gregory I. Goldman
293 Boston Post Road
Weston, MA 02493
Pro Se

(0'l].S. Mail, Postage Prepaid
( ) Hand Delivered
( ) Overnight Mail
( ) Facsimile

C. Clayton Gill
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